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The implications of Brexit for devolved 
environmental law in Scotland were 
considered in a previous article1, written 
before the snap general election and in 
the absence of meaningful responses 
from ‘Westminster’ (UK Government and 
UK Parliament) or ‘Holyrood’ (Scottish 
Government and Scottish Parliament). This 
article provides an update based on new 
documents and responses received since.

At present, although EU Directives provide 
a common framework in some areas, 
environmental law is fully devolved to 
Holyrood, which has resulted in significant 
divergence between Scotland and the 
rest of the UK1. References to EU law 
are integral to the Scotland Act 1998 (as 
amended)2, and it is now clear that Brexit 
will have a significant impact on devolved 
powers. In its current form, the European 
Union (Withdrawal) Bill3 (‘Withdrawal Bill’) 
will reserve all powers currently exercised at 
an EU level to Westminster, who will then 
decide which may be devolved to Scotland. 
The Queen’s Speech briefing notes4 
indicated that Westminster would provide 
UK-wide frameworks for agriculture and 
fisheries post-Brexit, but did not mention 
the environment.

Requests for information relating to 
devolved environmental legislation in 
Scotland in the context of Brexit were 
made with Westminster and Holyrood 
bodies in April 2017 (see Box 1), and 
responses were received from the 
Scottish Government Directorate of 
Environment and Forestry, the Department 
for Environment, Food and Rural Affairs 
(Defra) and the Department for Exiting the 
EU (the latter indicating that Defra were 
the appropriate department to respond)  
in October.

Defra did not address specific questions, 

but indicated that future protection would 

be based on the ‘25-Year Environment 

Plan’, referring to a report by the Natural 

Capital Committee5. However, as this Plan 

applies to England only, it is difficult to 

understand how this will relate to Scotland. 

Reference was also made to Michael 

Gove’s (Secretary of State for Environment, 

Food and Rural Affairs) speech on 21 July 
20176 (which did not address devolved 
environmental law), and to the Withdrawal 
Bill. Defra gave no acknowledgement of 
differences between UK environmental law 
and devolved law in Scotland post-Brexit.

The Scottish Government provided a 
detailed response, addressing each specific 
question. They stated that, in its current 
form, the Withdrawal Bill reserves control 
of scope and extent of any UK-wide 
frameworks required to replace EU laws 
to Westminster. This includes matters 
which are devolved at present, such as 
environmental law. The Withdrawal Bill 
also imposes new restrictions on Holyrood, 
and provides Scottish Ministers with limited 
powers to make corrections to EU law in 
devolved areas while allowing UK Ministers 
to make changes in devolved areas 
without involvement of Holyrood. Scottish 
Government also highlighted concerns 
over enforcement of environmental law 
after Brexit, as implementation of the 
Withdrawal Bill in its current form would 
mean various causes of action under EU 
law will not exist in domestic law – this is a 
common issue for the entire UK.

It appears likely that UK Government will 
provide a legislative framework to replace 
the EU Directives, although their ability to 
do this depends on the final form of the 
Withdrawal Bill. UK Government have 
stated that they intend to seek Holyrood’s 
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Box 1. Questions asked relating  
to devolved environment law  
after Brexit. 

1. What work is currently being done 
to form wildlife legislation after 
Brexit at UK Government and 
Scottish Government? What are 
the aims of this work?

2. Will wildlife law remain fully 
devolved after Brexit, or will 
the UK Government replace the 
current EU legislative foundation 
with legislation to be developed 
by UK Government (partly or fully 
reserving these matters)?

3. If UK Government is to replace 
the EU legislative foundation 
for wildlife laws, will there be a 
degree of flexibility for devolved 
administrations to implement this, 
or will this legislation be fixed by 
UK Government?

4. If devolved administrations 
will prepare their own wildlife 
laws, or at least decide on their 
implementation, which body will 
enforce this implantation (currently 
this is done by the European Court 
of Justice, which is objective and 
independent)?
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consent for the Withdrawal Bill, and Scottish 
Government have been clear that they 
cannot recommend that Scottish Parliament 
give consent to the Bill in its current form. In 
order to gain consent, Scottish Government 
have suggested amendments which would: 

• ensure powers in devolved areas return 
to Holyrood after Brexit; 

• ensure no new restrictions are placed on 
Scottish Ministers; 

• ensure no additional restrictions are 
placed on Scottish Ministers compared 

with UK Ministers with regards to 
devolved areas; 

• prevent Westminster from changing the 
devolution settlement unilaterally; and 

• prevent Westminster from changing 
retained EU law without agreement 
from Scottish Government7. 

At present, any changes to devolved 
powers should be agreed with Holyrood, 
although this is not a legal requirement 
and decisions in areas devolved to Scotland 
have been taken by Westminster without 
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consent before1. Therefore, it is conceivable 
that the Withdrawal Bill could be passed 
in its current form without addressing 
Scottish Government’s concerns.

Although uncertainty remains until 
the final form of the Withdrawal Bill is 
confirmed, it appears highly likely that 
a UK-wide framework will replace EU 
environmental Directives after Brexit.




