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Feature Article:  Brexit: A Devolved View

Brexit: A Devolved View

Almost all aspects of environmental law, 
funding, delivery and policy, as well as 
the important related fields of agriculture, 
forestry and land use planning, are 
devolved to the National Assembly for 
Wales and, in turn, to its executive, the 
Welsh Government. With this devolved 
responsibility, Wales has progressively 
established its own approach: a unique 
comprehensive agency, Natural Resources 
Wales, a distinctive legal base, most 
notably in the recent Well-being of Future 
Generations (Wales) Act 2015 and the 
Environment (Wales) Act, and its own 
separate Rural Development Programme. 

The distinctive approach under devolution 
has been enabled by membership of 
the European Union, not because of 
the funding that is so often the focus of 
discussion, but because the EU legal and 
programme frameworks have provided a 
federally-agreed structure within which the 
different parts of the UK can reflect their 
own circumstances and aspirations.

In a talk delivered in Chicago on 9 
September 2016, Wales’ First Minister 

Carwyn Jones expressed the view that 
the loss of the EU legal and operational 
frameworks and a consequent move to 
Westminster centralisation would be a 
threat to the future of the UK. He argued 
that powers transferred from the EU should 
flow directly to the devolved institutions 
where legal responsibility currently resides 
and that any subsequent UK frameworks 
should then be ones agreed between equal 
partners across the administrations. This 
position was reflected in the joint statement 
– Securing Wales’ Future – made with the 
Plaid Cymru leader on 23 January 2017. 

Immediately following the Brexit 
vote, Welsh Government convened a 
roundtable of stakeholders across the 
broad environmental and natural resources 
interests, ranging from environmental 
NGOs and farming unions to water 
companies and food businesses. The 
aim was to reach a common Welsh 
position on the future direction for policy 
and programmes, building on existing 
engagement that has shaped the new 
Welsh legal and operational framework.

Discussions were set in the context of 
the nature of the Welsh environment 
and the industries that use and shape 
that environment. Over a third of Wales’ 
land and sea area is under some form of 
environmental or landscape designation, 
including three national parks. Eighty-four 
per cent of Wales’ land area is farmed, of 
which 75% is permanent pasture grassland 
and 80% is designated as a less favoured 
area where cultivation conditions are 
considered poor. Holdings are on average 
smaller than in the rest of the UK and 
less than 3% primarily grow crops. This 
strongly shapes the distinctive landscapes 
and environmental and social conditions 
of Wales’ rural areas. Public water supply 
is dependent on small reservoirs and 
rivers rather than ground water sources, 
providing a strong link between land 
management practice and drinking 
water supply, whilst Wales has abundant 
opportunities for terrestrial and marine 
renewables that are not fully realised. 

The roundtable work identified a number 
of key risks and opportunities:
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1. structure and survival of natural 
resource-based industries

 - high dependence on direct exports 
to Europe of raw agricultural and 
fisheries products, as well as probable 
indirect exports of processed products 
through supply chains

 - vulnerability of upland farming and 
of the red meat sector in general to 
changes in support and, above all, to 
imports from outside the EU

 - concern that frameworks for farming 
and industries such as water and 
energy were likely to be driven by 
English conditions and would not be 
suited to opportunities in Wales 
BUT

 - scope to build a distinctive ‘green’ 
offer, based on the degree of 
commonality of vision across the 
group, including exploration of 
commercial payments for  
ecosystem services 

 - possible new markets at home 
and overseas, e.g. for dairy 
products, subject to processing 
and environmental pressures being 
adequately addressed

 - scope for more nimble and 
outcome-based agricultural support 

systems, subject to the World Trade 
Organisation position of the UK

2. environmental regulation 

 - 1,500 pieces of EU regulation 
that would need to be addressed, 
especially areas of direct EU 
regulation such as fisheries, 
chemicals and nuclear

 - perceived risk of reduced regulatory 
standards, with a ‘dive to the 
bottom’ that would be ill-suited 
to Wales, where the opportunity 
was generally based on high 
environmental quality and animal 
welfare rather than volume and price

 - the lack of clarity over how the 
devolution settlement would be 
respected and whether the distinctive 
sustainability and natural resources 
approach in Wales might be curtailed

 - potential side-lining of environmental 
regulation through treaty and 
trade agreements where devolved 
administrations would not be 
included in the negotiations 
BUT

 - potential (given the right UK 
frameworks) to tailor legislation 
and programmes, moving ahead of 
the pace of EU reform, building on 
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Under the Scotland Act 1998 (as 
amended)1, any areas not explicitly 
reserved to the UK Parliament and UK 
Government (‘Westminster’) are  
devolved to the Scottish Parliament and 
Scottish Government (‘Holyrood’), with 
the caveat that any legislation must be 
compatible with EU law. At present,  
this means that environmental law is  
fully devolved to Scotland, provided  
that legislation implements and does  
not conflict with EU law, such as the 
Habitats, Birds and Environmental  
Impact Assessment directives.

Despite the EU providing a common 
framework, devolution has allowed 
environmental law to diverge between 
Scotland and the rest of the UK, with 
some significant differences including the 
protection of birds (e.g. traditional nest 
sites of certain raptors and protection 
of certain raptors from harassment 
all year), invasive species (in Scotland 
invasive species are not defined by a 
list), translocations, the definitions of 
‘native’ and ‘natural range’, and the 
definition and implementation of public 
bodies’ biodiversity duty (underpinned 

by the Scottish Biodiversity List). It is 
also worth noting that references to EU 
law are integral to the Scotland Act, 
but not all devolved environmental law 
relates to implementing EU directives. 
Therefore, Brexit will have some impact 
on devolved environment powers and, 
more fundamentally, on the devolution 
settlement itself.

Unfortunately, the announcement of 
the snap General Election has meant 
that questions relating to this article 
could not be answered by government 
representatives as they are now a matter 

recent new Wales legislation and 
drawing directly on international  
best practice

The Reform Bill announced in the Queen’s 
Speech on 21 June 2017 is intended 
to establish new UK frameworks for 
agriculture, fisheries and nuclear safety 
and transfer existing EU powers and 
duties to UK Secretaries of State or to the 
Westminster Parliament. The proposals 
for the Bill to allow amendments to 
reflect future trade deals and the way in 
which the Bill handles appellate functions 
exercised by EU bodies will be watched 
with particular interest.
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for the incoming government (at time 
of writing). The only response to queries 
received from a UK Parliament civil servant 
before purdah indicated that decisions 
had not yet been taken as to which 
environment powers will be reserved to 
Westminster after Brexit, and so they were 
unable to even advise on the appropriate 
government to speak to. There is therefore 
a high level of uncertainty regarding the 
future of environmental law in Scotland, 
and so it is only possible at this stage to 
consider the broad potential implications.

As environmental law is presently fully 
devolved, it is possible that areas currently 
influenced by EU directives could become 
the sole responsibility of Holyrood. 
Environmental protection is central to the 
Scottish Government Brexit White Paper2 
published in December 2016, which 
acknowledges the importance of on-going 
co-operation with Europe. Biodiversity 
does not recognise national borders, and 
Scotland is important for many migratory 
birds, as well as supporting significant 
examples of species and habitats of 
international importance. Unfortunately, 
the UK Government response to this 
white paper3, provided in March 2017, 
states ‘there are clear barriers to making 
your proposals a reality,’ although, 
encouragingly, the letter also commits 
to uphold the UK’s ‘obligations under 
international environmental treaties.’

The UK Government Brexit White Paper4 
states that “no decisions currently taken 
by the devolved administrations will be 
removed from them” while the Great 
Repeal Bill White Paper5 is clear that 
Westminster will provide replacement 
legislation in areas where the EU currently 
provides a common framework for 
devolved competencies. This intent 
was also confirmed by Prime Minister 
Theresa May in her speech to the 
Scottish Conservative and Unionist Party 
conference on 3 March 20176. Agriculture 
and fisheries have been provided in 
White Papers, speeches and in answer to 
questions in UK Parliament as examples of 
areas which are at present fully devolved, 
and where a common UK framework 
will be provided by Westminster after the 
UK leaves the EU. It seems reasonable 
to expect that a UK-wide framework is 
likely to replace the framework currently 
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provided by the EU after Brexit, rather than 
full environment powers being repatriated 
to Holyrood. It is therefore somewhat 
concerning that at this stage much of the 
discourse on the future of environmental 
protection in post-Brexit UK has focussed 
on the unpublished 25 Year Environment 
Plan, which covers England only and will 
not be statutory in any case.

Whether environment powers are 
repatriated to Holyrood or sit with 
Westminster after Brexit, in either case it 
could be argued that this will affect the 
scope of Scotland’s devolved competencies. 
Under the devolution settlement, any 
changes to devolved powers should be 
agreed with Holyrood through a Legislative 
Consent Motion (LCM). However, devolved 
powers have been removed from Holyrood 
without consultation or LCM before (e.g. 
Scotland’s devolved renewables obligation 
powers were removed by Westminster 
through the Energy Act in December 
2013). Following the 2014 Scottish 
independence referendum, the Sewel 
Convention, which underpins LCMs, was 
to be made statute as recommended by 
the Smith Commission7 (on increasing 
devolved competencies as pledged by all 
major UK political parties). However, the 
judgement by the Supreme Court during 
the Article 50 appeal8 has indicated that 
the Sewel Convention remains a political 
convention, and is not legally enforceable, 
despite the changes brought in with the 
Scotland Act 2016 that were intended 
to implement the Smith Commission 
recommendations. This meant that 
although the UK Government did not 
legally require consent from Holyrood 
before invoking Article 50, by doing 
so without an LCM they have failed to 
observe a political convention. Given such 
historic precedent it is uncertain whether 
Holyrood will be consulted on, or be able 
to influence changes to, the framework for 
UK environmental law after Brexit.

At this stage, it is unclear how much 
influence Holyrood will have on 
environmental law after Brexit, and  
what implications this has for existing 
devolved legislation.
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The uncertainty around Brexit continues to 
dominate Ireland, North and South of the 
Border. The potential consequences are 
unknown but expected to be significant in 
terms of the practicalities of cross-border 
working for CIEEM members; also in terms 
of nature legislation and protection of 
habitats and species in Northern Ireland 
(NI), not least in relation to the loss of 
European funding; there are also significant 
implications for the future management of 
European sites which straddle the Border. 

At the time of writing there has been 
continuing political uncertainty since the 
Northern Ireland Assembly elections in 
March 2017, with no Executive currently 
in place. The eventual outcome of this 
may influence strategic implementation of 
environmental and education policies as 
well as public spending budget allocations. 
CIEEM will continue to engage with, and 
try to build on, contacts already made 
with stakeholders in NI. This will of course 
depend upon the result of any future 
elections and any changes in personnel/
post-holders. The Conservative government 
is now back in power at Westminster, 
supported in their slim majority with 
assistance from the Democratic Unionist 
Party (DUP) following an agreement of an 
additional funding package for Northern 
Ireland. It is still unclear how this additional 
funding will be spent and what, if any, will 
be on safeguarding the environment of 
the northern part of the ‘Emerald Isle’ on 
which the lucrative tourism sector depends. 

The Coalition Government in the Republic 
of Ireland (RoI) remains in place, although 
regularly challenged by the opposition 
parties. No minister has been appointed 
in RoI with sole responsibility for Brexit 
as every Government Department will be 
affected; to date it has been dealt with as 
a cabinet responsibility, originally led by 
the Taoiseach (Prime Minister) Enda Kenny, 
who recently stepped down. However, 
with the election of a new Fine Gael 
party leader, Leo Varadkar – the incoming 

Taoiseach in June 2017, it is not yet clear 
how Brexit will be managed by his wider 
cabinet. CIEEM will continue to engage 
with, and offer assistance to, stakeholders 
including in relation to Brexit. To date there 
have been no indications as to the stance 
on environmental matters, other than 
ongoing concerns in relation to fisheries 
and agriculture.

The CIEEM Irish Geographic Section 
was represented at a recent conference 
examining the impact of Brexit on the 
Environment across the island of Ireland. 
Attendees included MEPs, and other 
environmental practitioners from the 
agriculture, marine and environmental 
NGO sectors. There was a genuine concern 
expressed through the day that other 
pressures such as the complexities of the 
Irish Border, the economic situation and 
businesses trying to come to terms with 
new trading arrangements will take centre 
stage at Brexit negotiations, at the expense 
of the environment. It is anticipated that 
this will have repercussions for the natural 
heritage across the entire island.

The unique Irish perspective and need 
for special consideration in terms of 
the Border has been acknowledged by 
European leaders and it is hoped that this 
will continue into the Brexit negotiations as 
they proceed. 

However, the environment appears to be 
a low priority, especially in the context 
of uncertainties around Brexit, NI and 
domestic political matters. It is noted 
however that RoI is committed to climate 
change and the need to lower emissions, 
though it is not expected to meet its 
renewal 2020 goals (Referred to the ECJ, 
February 2017).
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